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[The Lord Gray. 
AGAINST 
' The Loird of Pourie: 


! 


HE Laird of Pourie hath thought fit to proteſt againſt the Lords 
of Seſſion, and trouble the flares of Parliament for ,temeid of 
Law in one of the eafieſt and plaineſt caſts that poſſibly could 
occur, and for its importance unworthie of the Trouble of this 
Re Honourable Court, and which is ſhortly thus, The Lord Gray 
in February 2666, diſpones to Povrie for the ſumm of 21000 Merks the Craig? 
of Brughtie , with the Salmond: F iſhing, Syze-Fiſh, and other Fiſhings Pelonging 
thereto , and oblieges him to infeft Pourie in the foreſaid Craige with the Fiſhings; 
ardto warrand this Infeftment at all hanas. And Pourie was thereupon Infefc 
under the great Scall, and entered in poſſe(fion accordingly. _ 
But Pojrze exaCting the Syze fiſhaccuſtomed to be payed, with mote then 
ordinary Rigour , provocks the Earl of Panmure to whoſe Lands four of rhe 
Boats lyable in the Syze fiſh pertained, to raiſe Declarator of Immunity, and 
tho that Pourie did -likewayes raiſe a Declarator of Servitude on his part; 


et P; yvails and is aſſoilied ,, Whereupon Poxrie purſucs the Lor 
Yet Pammure prevails and is afſoi hereupor of evrie, pur -—B.-ofirmas 


ats, And the Lords having heard both parties, did moſt juſtly find almoſt 
ape: yoice, that the foreſaid pretended Eviction was no pal + Recourſe. 
, gainſt which Sentence Pourze proteſts, and now applyes to the Parliament 
for Remeid of Law. mo on 
© AndfortheParliaments better Information, and the ſatisfaction of all men 
in this caſe. It is to be adverted. xmo. Thar all payed by Pourie for the 
Craige of Brughtie,with the Salmond Fiſhing,Syze Fiſh, & orher Fiſhings there- 
to belonging, was 21000 Merks, Whereof there was a xo000 Merks payed to 
a certain Perſon to procure to Pourie this bargain; So that all that was payed 
to the Lord Gray was neat 20000 Merks, and for which be gdt. of Renralled 
Eſtate 1200 Merks, and a Hogſhead of: Wine: for the Salmond Fiſhing, and 
2.30 Merks, with a Barrel of Salmond: of a Fewduty, and this by and attour 


the Syze Fiſh, which is the ſubje& of this Contraverſic. 


* - - - 


| 2do. That the Syſe Fiſh is not expreſly mentioned in the Old Rights : Bur 
the Lord Gray and his Predeceflors having come inuſe to. uplift them, Pourie 
would havethem Inſert in his Diſpoſition, tho tliere was no more intended by 
the bargain , bur that Powrie ſhould haye the Craig of Brughtie, with the Sal- 
mond Fiſhing, and other Fiſhing, and pertinents thereto belonging. 370. 
To Evince that the Syzc Fiſh was only expreſt in the Diſpoſition made to 
Pouric asa pertinent; and with the hazard of irs belonging or not belonging, 
is cvident from the rental, the Rule of the Barrony, whereof the Syze-Fii 

makes noArtickle, becauſe it was in effect only diſponed as a pertinent voſleſt, 
bat without any aſlurance of Right. And 4s. It is to be adverted that the 
| | | | : | -Wir9le 
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whole Syze Fiſh of the Four Boats is not in truth worth more than forrrie 
Merks, tho Powrie Lybels them at 4oo, and for to Prepoſleſs rhe Members 
of Parliament, he has Printed and Diſperfed one of hisOld Informations before 
the Lords, Which the Lords did moſt Juſtly Judge to be of no moment; And 
therefore to ſuſtainthe Lords Sentence, The Lord Gray alledgcs. 

Firſt, That the Syze fiſh not having been principally diſponed,but only ad- 
jected as a Pertinent without any expreſsLimitation, either as to the number of 
the Fiſh or of the Boats, TheZviction or rather rhe declaring any of the Boats 
free can never be a ground of Recourſe of Warrandice,& the Reaſon is, Becauſe 
that Warrandice is given and intended for that which is principally and cer- 
tainly diſponed, bur was never. yet conſtrued to extend to what was only dif- 
poned Accefſorie by way of Pertinetx, and the Ratin Rationis, is becauſe what 
is diſponed Acceſſorie, and by way of Pertinent, is only diſponed with the 
hazard, and in the Suppoſition, Thar if it be pertinent well and good, and if 
nor, the Diſponer is not lyable, becauſe he diſponed it only as a Pertinent, 
and this is clear inthe Ordinary caſe of Mens diſponingLands with the Perti- 
nents, or with Moſs, Muirs, Fifhings, and other Pertinenrs, where ir is 
mo#t certain that as to all theſe Pertinents diſponed only Acceſforie and nor 
principallie, the Diſponer is nv farder lyable then to make oyer his Title, and 
if any of them be found not to be pertinent the Diſponer is free, becauſe all 
intended was to diſpon what was pertinent, and as ſuch and no farder, which 
ground being applyed to the Caſe in hand; Ir is evident that 
the Syze-fſh in the Lord Grays Diſpofition was only diſponed Accefforie; 
And as pertinent, for the Words are” plain, Yiz: With the Salmond 
Fiſhing , Syze-Fiſh, and other Fifhings thereto belowging , Or thereto 
pertinent ;, Which are the ſame thing, and the expreſſing of the Syze-F:ſb ſigni- 
fies nothing, ſince itis onl Jiſponed as pertinent, nor can it be alledged with 
any colour, that the word belonging or pertinent doth only affe& the words, 
(And other Fiſhings) immediatly prececding, & not the SyzeF?ſh;For it is evident 
AS the lighr. vhas cha weraud by JERER FO nr nertinent doth A ect « and 13a que 
lification of both. Ta WIR tA : | WT SETng | 

e held for a Rule, that. whatever is.Diſponed expreſly, - and for 


Nor can it b at. whate 
an onerous cauſe falls under the warrandice; Becauſe it is evident, thartif 
any thing(tho never ſo expreſs) be only diſponed by way of pertinent. Ir falls 
no farder under the warrandice, fave to oblidge the Diſponer, thar he has nor 
done any thing in prejudice of his Title, tals qualis, and fuch as ir is; Burthe 
truc Rule of Law is, that theſe things do only fall under abſolute warrandice, 
which arc diſponed foran onerous caufe, pthycipally; certainly, and abſolur- 
ly, and not with the qualification of pertinent, which in all ſenſe as well as 
Law, doth perpetually import its own hazard, and never falls under abſolute 
warrandice. ' Oe Oe | 

2de. For farder clearing of the undoubted ground of Law above laid down; 
It is to be remembrcd, that the Syze Fzſþ are neither in the Old Rights , nor 
were they in the Rental of Pouries bargain , nor were they preciſely defined 
either as to the number of Fiſhes or Boats,but were only expreſt at Pouries de» 
fire, and diſponed as belonging, or pertinent to give him a Title talis qualis,&cas 
his Author had , but no-wayes to oblidge his Author in abſolute warrandice, 
which can never with any ſhew of Senſe or Reaſon be applyed £o any thing 
which is only diſponed as :longing or pertinent ; And this is ſo certain thar 
when ever it is intended, 'that any thing difponed, as pertitient , ſhould fall 
under the abſolute warrandice , It is then expreſly provided, that the Diſponec 
ſhall warrand ir to be pertinent, But if it be only diſponed as pertinent with- 
oute the foreſaid expreſs proviſion, then in allLaw and ſenſe the words Belong- 
ing or pertinent arc taxative qualificing the right, and plainly importing _ 

- @ 


the thing is only diſponed with the hazard and 7alis qualis, as it is, which is 


exactly the Lord Gray's Caſe, as to the Syze-Fiſh diſponed as pertinent, or belong- 
ing, as aid 1s. 


oO? ; | 

3tio: The Caſtle of Bruchtie was diſponed with the Syze-Fi/h thereto be» 
longing, And to evince that the Words thereunto belonging,do affect, and qua- 
lific the Syze-Fiſh, is evident from this Ground , That the Syze-F7/þ, without 
the ſaid Reſtriction, is indefini: vague and uncertain, which cannot poſſibly 
be the Subject of Warrandicc, unleſs the Syze-Fiſh had been ſpecified and de- 
termined by the number both of Fiſh and Boats ; And this is fo certain, that 
if we put the Caſe, that the Diſpoſition had been of the Craig of Bruzhte, 
with the Syze-#z/þ and no more; Muſt not all Men have underſtood it of the 
Syze-Fiſh thereto belonging? For otherwayes to underſtand ir of all the Syze-Fiſþ 
Whatſomever, had been plainly abſurd, ſeeing then, That the Syze-Fi/h dif 
poned, muſt be underſtood taxative of the Syze-Fifſh belonging or pertaining 
to the Craig: With what colour of Reaſon can ir be aſſerted, That the Words 
thereunto belonging, do not affect the Syze-Fiſh, when the Syze-F/h cannot be 
otherwayes underſtood; And therefore fince the Syze-Fiſh were only Diſponed 
by the Lord Geay, as belonging or pertinent; It js evident that they were diſ- 
poned with rhe hazard, and do nor fall under the Warrandice, ſpecially ſec- 
ing that albeit four Boats be declared free, yetthere are {ix Boats yet remain- 
ing, which is more then ſufficient to ſuſtain the Lord Gray's Diſpoſition ; 
Seeing in Plain Scots, his diſponing of the Craige of Braghtie, with the Syze- 
Fiſh thereunto belonging, Was neither leſs not more, but with the Syze-Fi/þ, 
whereof the Lord Gray was then in the poſſeſſior,& which he was willing to 
diſpone as Pertinent, and tranſmit what Right he had with the hazard, and 
{o can never fall under the Clauſe of abſolurt Warrandice. ag en gs 

4t0. And for ſuper abundance, it could be demonſtratt, ( if needfull ) That 
Pourie ſuccumbed in his Declarator againſt the Earl of Pazymure through his 
own Default and miſmannadgement of the Proceſs, in ſo far as the Lord 
Gray having furniſhed the Purſuer with two old witneſſes, who would have 
deponed upon more as 60 years Poſſeſſion, if rhey had been intertvgat theres 
on; And deifao, one of thecWitneſles; did depone upon fixtic years Poſſeflion, 
and the other concurring Witneſs having only deponed in general terms, that 
the Poſſeſſion had been ſince his Metnorie, and Pourte having neglected td 
interrogate him upon particular years, albeit he was aged 86 years; Yet the 
Lords found that the memotic of man in general, is not to be extended aboye 
40 or 50 years at moſt, from which 50 years 7 years of Paxmures Minority 
being ſubſtrated, and four years that Pouerie had a Woodſet ; and Poſſeft 
the Lord Paymures Land;affeted'with the ſervitude; beingalſo ſubduced upon 
that principal in Law , that res ſua Nemeni. ſervit , which brought the Lord 
Gray, and his Authors Poſſeſſion to 39 years allennarly, and ſo not compleat- 
ing the preſcription, was the direct occaſion of Panmures Decreet of Itmniunis 
ty; From which the Defender argues two things. x9. That the objection 
was perſonal againſt the Purſuer ( »am exteptiones ex perſona emptoris objette 
fe obftant venditor de evittione et non tenetur Leg: 27. ff* de evict: ) 240. That 
the immunity is perſonal to the Earl as to his own proper lands, whereas the 
otter Herirors who have no Minority, or perſonal objetion againſt the pur- 
ſuer, arc ſtill ſubje& to tlie exaction. | a 

| But the Lord Gray refets himſelf to the plain grounds of Law and Reaſon 

above laid down,which he is confident are ſo ſtrong and ptegnant for maintaitt- 
ing che Lords unanimous ſentence, that the Parliament will-find it was prime 
judicatum; And that Pouris for his groundleſs and wilful proteſting, and 9+ 
blidging tlie Lord Gray to ſo great expences ard trouble in defending this ſo 
unconſiderable and trivial affair, both before the Seſſion, and now beiore tne 
Honourable Court of Parliament, ought to be condemned in large expzaiss. 


